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DETAILED ACTION 

1 . The amendment previously filed on 02 September 2005 has been entered. 

2. The amendment filed 02 September 2005 is objected to under 35 U.S.C. 132(a) because it 
introduces new matter into the disclosure. 35 U.S.C. 132(a) states that no amendment shall 
introduce new matter into the disclosure of the invention. The added material which is not 
supported by the original disclosure is as follows: 

Applicant has not particularly pointed out where support for the claimed time type 
categories can be found in the jumbo specification. 

The specification includes time type categories at pages 20-21 and Figure 3D, using 
reference character 370, which includes ring and tender. The list of time type categories 
presented in amended claims 13-20 has not been found in the specification as originally filed. 

Therefore, applicant has not complied with the written description requirement as set 
forth in 35 U.S.C. 112, first paragraph. 

Applicant is required to cancel the new matter in the reply to this Office Action. 

Specification 

3. The disclosure is objected to because of the following informaHties: Each citation of 
related applications should be amended to include the application number and, if appropriate, the 
patent number. Appropriate correction is required. 
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4. Applicant is reminded of the proper content of an abstract of the disclosure. 

A patent abstract is a concise statement of the technical disclosure of the patent 
and should include that which is new in the art to which the invention pertains. If the 
patent is of a basic nature, the entire technical disclosure may be new in the art, and the 
abstract should be directed to the entire disclosure. If the patent is in the nature of an 
improvement in an old apparatus, process, product, or composition, the abstract should 
include the technical disclosure of the improvement. In certain patents, particularly those 
for compounds and compositions, wherein the process for making and/or the use thereof 
are not obvious, the abstract should set forth a process for making and/or use thereof If 
the new technical disclosure involves modifications or alternatives, the abstract should 
mention by way of example the preferred modification or alternative. 

The abstract should not refer to purported merits or speculative applications of the 
invention and should not compare the invention with the prior art. 

Where applicable, the abstract should include the following: 

(1) if a machine or apparatus, its organization and operation; 

(2) if an article, its method of making; 

(3) if a chemical compound, its identity and use; 

(4) if a mixture, its ingredients; 

(5) if a process, the steps. 

Extensive mechanical and design details of apparatus should not be given. 



Claim Objections 

5, Claims 3, 4, 9, and 10 are objected to because of the following informalities: 

a. Claim 3, line 3, "entry identifier field value" should be entry identifier value for 
consistency with that recited at line 2 of claim 3. Claim 9 includes a similar 
inconsistency at line 3, "an entry identification field" should be an entry identifier field 
value for consistency with that recited at line 4 of claim 9. 

b. Claim 4 line 2, claim 6 line 1, "the entry record" should be the transaction entry 
record for consistency with the changes made to claim 1. Claim 10 includes a similar 
inconsistency. 

Appropriate correction is required. 
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Claim Rejections - 35 USC § 11 2, first paragraph 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

6. Claims 13-20 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. 

Applicant has not particularly pointed out where support for the claimed time type 
categories can be found in the jumbo specification. 

The specification includes time type categories at pages 20-21 and Figure 3D, using 
reference character 370, which includes ring and tender. The list of time type categories 
presented in amended claims 13-20 has not been found in the specification as originally filed. 

Therefore, applicant has not complied with the written description requirement as set 
forth in 35 U.S.C. 112, first paragraph. 
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Claim Rejections - 35 JJSC § 112, second paragraph 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

7. Claiml-20 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 

failing to particularly point out and distinctly claim the subject matter which applicant regards as 

the invention. 

a. Claim 1, line 18, the term "multiple retail performance metrics" is first recited at 
this point in the claim. The claim is not clear how this element is related to the 
previously recited "plurality of retail performance metric records" or if the terms are 
intended to be the same element. This is complicated by the indefiniteness pointed out in 
paragraph d. 

b. Claim 1, line 19, "the transaction" has antecedent basis in the preamble of the 
claim; however, the claim is not clear whether the transaction recited at line 19 is related 
to the transaction entry record recited previously in the claim. The confusion renders the 
claim indefinite because the claim is not clear whether performing the transaction is part 
of the method. 

c. Claim 1 is confusing. The final step of recording the transaction entry record, the 
transaction entry record associating multiple retail performance metrics for at least two 
different types of events occurring within the transaction. This clause is not clear 
whether there is one step of recording the transaction entry record or whether there are 
three steps of recording the transaction entry record, associating the plurality of retail 
performance metric records, and two different types of events occurring. Further the 
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claim is not clear because the multiple retail performance metric records recited at line 1 7 
is not related to the plurality of retail performance metric records, i.e., they are the same 
or muhiple is intended to mean more than one of the plurality of retail performance 
metric records. 

d. Claim 1 line 16, claim 2 line 2, claim 3 Une 3, claim 4 line 2, claim 5 line 2, each 
recitation of "the retail performance metric record" is indefinite because there are a 
plurality of retail performance metric records recited in antecedent and the claim is not 
clear as to which one or whether each of the retail performance metric records is further 
modified. 

e. Claims 7-1 1 are indefinite for the same reasons as claims 1 -5. 

f Claim 13, line 1 1, "the events" is indefinite because there are a plurality of 
different events recited in antecedent, so the claim is not clear as to which event is being 
referred. 

g. Claim 13, line 22, the term "multiple retail performance metrics" is first recited at 
this point in the claim. The claim is not clear how this element is related to the 
previously recited "plurality of retail performance metric records" or if the terms are 
intended to be the same element. This is complicated by the indefiniteness pointed out in 
paragraph]*. 

h. Claim 13, line 23, "the transaction" has antecedent basis in the preamble of the 
claim; however, the claim is not clear whether the transaction recited at line 19 is related 
to the transaction entry record recited previously in the claim. The confusion renders the 
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claim indefinite because the claim is not clear whether performing the transaction is part 
of the method. 

i. Claim 13 is confusing. The final step of recording the transaction entry record, 
the transaction entry record associating multiple retail performance metrics for at least 
two different types of events occurring within the transaction. This clause is not clear 
whether there is one step of recording the transaction entry record or whether there are 
three steps of recording the transaction entry record, associating the plurality of retail 
performance metric records, and two different types of events occurring. Further the 
claim is not clear because the multiple retail performance metric records recited at line 21 
is not related to the plurality of retail performance metric records, i.e., they are the same 
or multiple is intended to mean more than one of the plurality of retail performance 
metric records. 

j. Claim 13 line 17, claim 14 line 2, claim 15 line 2, each recitation of "the retail 
performance metric record" is indefinite because there are a plurality of retail 
performance metric records recited in antecedent and the claim is not clear as to which 
one or whether each of the retail performance metric records is further modified, 
k. Claims 16-18 are indefinite for the same reasons as claims 13-15. 
1. Claim 19, penuhimate line, the term "muhiple retail performance metrics" is first 
recited at this point in the claim. The claim is not clear how this element is related to the 
previously recited "plurality of retail performance metric records" or if the terms are 
intended to be the same element. 

m. Claim 20 is indefinite for the same reasons as claim 19. 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art arc 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

8. Claims 1-3, 6-9, 12, 13, 16, 19 and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Walker et a! (US-6567787). 

a. Regarding claims 1,13 and 19, Walker teaches a computer implemented method 

comprising the steps of: 

i. receiving inputs for a plurality of different types of events occurring at a 
point of sale (POS) during a transaction, wherein the types of events occurring at 
the POS is at least a key operation and a scan operation (c.8, 1.56-60, the POS 
terminal receives transaction data such as items ordered by a customer and the 
quantity of each item, transaction data may be received by actuation of keys of the 
input device, scanning of bar codes or voice input received from a microphone); 

ii. recording (inherent in the creation and existence of a record) retail 
performance metric records for the plurality of different types of events, each 
retail performance metric record associating an event type and a time related to 
performance of the event (c.6, 1.53-57, a record of the transaction database defines 
a plurality of different types of events performed at the POS terminal, the 
transaction database typically includes a plurality of records such as the record 
defining a different transaction); 
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iii. associating the retail performance metric records (percentage of properly 
spoken verbal messages during key and scan operations) record (330) with the 
entry record (table 300) (c.9, lines 65 to c.lO, 1.5, a transaction is initiated 902, a 
spoken prompt is transmitted 904, the audio signal is received 906 is compared 
with the prompt to determine whether the audio signal corresponds to the prompt 
908, if the audio signal does not correspond then another transaction may be 
initiated); 

iv. recording the transaction entry record indicative of the transaction, the 
transaction entry record associating multiple retail performance metrics for at 
least two different types of events occurring within the transaction (9 10c. 5, lines 
40-67, the table 300 defines fields for each entry 302,304,306, 308, which specify 
an operator identifier 320, name 322, authorization level 324, number of 
transactions 326, number of transactions with properly spoken verbal message 
328, percentage of times properly spoken verbal message 330, verbal message 
complexity 332, voice file 334, weekly bonus 336). Although the reference is 
primarily concerned with verbal performance, the measurement of other 
performance events at point of sale terminals is common. For example, a cashier 
enters the amount of the sale, by whatever means, and then enters the amount of a 
payment toward that sale. A cash register at a point of sale is not novel and a cash 
register would inherently track the tender operations of the cashier, e.g., the sale 
usually includes the time and amount of the transaction and the performance 
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metric includes different events, such as the time and amount of each sale or 
transaction. 

Walker teaches recording a retail performance metric record, the retail 
performance metric record being a function of the retail performance metric type 
(figure 3, ref char. 330, number of transactions properly spoken); a fixed, 
determined period of time (c.6, 1.26-28, number of transactions in which a verbal 
message was spoken properly during a predetermined period of time), and a 
variable period of time waiting for the occurrence of an event (c.9, 1.9-1 1 , audio 
signal may also represent sound received during a period of time that ends upon 
occurrence of a predetermined event). Walker lacks performance as a function of 
elapsed waiting for and receiving input. 

Walker's predetermined time period and predetermined event that end the 
time period are time, as broadly recited. The measurement over time of an 
employee performance metric is not novel insofar as the examiner takes Official 
notice that the computation of a performance metric that includes measuring the 
metric over time is a well known expedient used for normalizing data to enable 
comparison of performance among performers. Therefore, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
modify the performance metric record of Walker to include wait time monitoring 
as a basis for performance monitoring related to the verbal message during the 
sales transaction, such as shown by the wait time performance metric in Ozeki 
and Grant, in order to normalize the data related to the perfonnance metric. 
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Further regarding claim 13 and the time type categories, a point of sale 
employee that is not operating or doing anything related to the hardware is 
inherently in a no time type category. 

b. Regarding claims 7, 16 and 20, Walker teaches a computer implemented system 
comprising: a processor for receiving and transmitting data (figure 2, processor 202); a 
memory coupled to the processor (c.3, 1.45-48, the processor 202 is in communication 
with a data storage device 204; the memory having stored therein sequences of 
instructions which cause the processor to receive an input, record an entry record, 
wherein the instruction sequence particulars of the event and metric record are as 
discussed with regard to claims 1,13 and 19, above. 

c. Regarding claims 2 and 8, Walker teaches combining the retail performance 
metric record with the entry record, (c.9, 1.65 - c.lO, 1.2, the perfomiance nietric is a 
prompt to be spoken that is transmitted; the entry record is an audio signal that is received 
and "combined" when it is compared with the prompt to determine whether the audio 
signal corresponds to the prompt). 

d. Regarding claims 3 and 9, Walker teaches an entry record including a unique 
entry identifier value and the associating step comprises including the unique entry 
identifier field value of the entry record wit the retail performance metric record (figure 
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3, operator identifier, number of transactions in which message spoken properly, and 
percentage of times message spoken properly. 

e. Regarding claims 6 and 12, Walker teaches a method and system wherein the 
entry record after addition of the retail performance metric record comprises an entry 
identifier field (figure 16, transaction #12345678), an entry type field (figure 16, item 
description), a time of entry field (figure 16, time 2:09), and an elapsed time filed (c.9, 
1.9-1 1, the audio signal may also represent sound received during a period of fime that 
ends upon occurrence of a predetermined event). 

9. Claims 4, 5, 10, 11, 14, 15, 17 and 18 are rejected under 35 U.S. C. 103(a) as being 
unpatentable over Walker et al (US-6567787), as applied to claims 1, 7, 13 and 16, above, and 
further in view of Green (WO-97/13229-A1). 

Regarding claims 4, 5, 10, 1 1, 14, 15, 17 and 18, Walker teaches a method and system 
that use a database to store records on employee performance metrics and on transactions (c.5, 
1.24-27, the storage device also stores an operator database, an inventory database, a transaction 
database, a prompt database). Walker lacks adding a pointer or link to the retail performance 
metric record. 

Green, also in the field of POS performance measurement, teaches linking an employee 
performance metric to a database field (figure 1, p.4, 1.16-23) through use of a graphical user 
interface (figure 3 depicts a video screen presentation). The performance metric data is linked 
via the graphical user interface (p. 2, the color assignments and performance are cross-correlated 
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with the clerk identification in a digital storage lookup table; the evaluator interacts with the 
display to review performance) in order to provide a user easy access to the performance data. 

Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to further modify Walker to include links and pointers, as taught by Green, 
in order to permit easy access to the performance metric data. For example, a POS clerk or 
manager can easily interface with the information to determine how they are performing with 
respect to personal goals, company goals, and other clerks or managers. 
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Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re LongU 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the. assignee must fully comply with 37 
CFR 3.73(b). 

10. Claims 13-18 are rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claims 1-4 of U.S. Patent No. 6929177. Although 
the conflicting claims are not identical, they are not patentably distinct from each other because 
the distinctions between the claims are: 

a. Input in the patented claims is the operation of the hardware, whereas input in the 
claims of the present application is scan operations, weighing operations, key operations 
or tender operations. The examiner takes Official notice that time and motion studies are 
notorious in point of sale businesses, as evidenced by the background of the invention in 
the specifications of the patent and the present application. Therefore, the method to 
determine efficiencies of hardware, as set forth in the patented claims, are equally 
applicable to human operations as set forth in the present application. 

b. The step of repeating as set forth in the patent claims is no longer included in the 



scope of the claims in the present application. However, to perform the steps only once, 
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as claimed in the present application would have been an obvious matter of design choice 
that was within the level of ordinary skill in the business field because the number of 
times a study is performed is a matter left to the business entity that is performing the 
analysis. For example in a pre-hire test situation, a potential employee may be evaluated 
on proficiency with certain skill sets. In evaluating those skill sets (scan, weigh, key, 
tender operations), the potential employee may get only one opportunity upon which their 
skill is evaluated. 

c. Further, the claims of the present application require two different types of events 
occurring within a transaction. As noted in paragraph b, the number of skills or 
performance evaluation is a matter of design choice that was within the level of ordinary 
skill in the business time and motion or performance measurement field. 
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Response to Arguments 



1 1 . Applicant's arguments filed 02 September 2005, and entered in accordance with the 
Request for Continued Prosecution filed 20 September 2005, have been ftiUy considered but they 
are not persuasive. 

Applicant argues that the amended claims define over the references because the claims 
require "different types" of events are tracked as defined in the claims, the examiner points out 
that the fact that the events are different types is merely a label for the events and not a 
patentable distinction over the art as applied in the rejection(s) above. Each event is a different 
type of event (a scan operation or a tender operation at a point of sale terminal) associated with 
the point of sale transaction. The voice prompts occur during scan and tender operations. And 
the performance of the employee is tracked and recorded. 

Further, the open ended term "comprise" is used for the list of types of events and time 
type categories so the claim does not exclude tracking data related to voice records and voice 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Tamara L. Graysay whose telephone number is (571) 272-6728. 
The examiner can normally be reached on Mon - Fri from 8:30am to 5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tariq Hafiz, can be reached on (571) 272-6729. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-21^^197 (toll-free). 
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